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THE  PROCEEDINGS 

The  Board  of  Inquiry  was  appointed  on  October  27,  1992  by  the  Minister  of 
Citizenship  to  inquire  into  the  complaint  of  John  Tarn,  filed  on  November  23, 
1985,  alleging  discrimination  in  employment  on  the  basis  of  age  and  handicap 
by  Inglis  Ltd.   and  Nick  Vuk. 

The  hearing  was  commenced  by  conference  call  on  November  23,  1992.  A  prelimi- 
nary hearing  was  held  on  April  5,  1993  to  consider  an  application  by  Inglis 
Ltd.  to  have  Communications,  Energy  and  Paperworkers '  Union  ("the  union") 
added  as  a  respondent,  arguing  that  the  allegations  in  the  complaint  involved 
a  predecessor  of  the  union.  The  union  was  added  as  a  second  respondent  to  the 
complaint  for  reasons  set  out  in  the  attached  interim  decision,  issued  on 
April  26,  1993. 

The  hearing  was  reconvened  on  May  11,  12,  13,  and  14,  1993  for  oral  evidence 
and  submissions.  Ms.  C.  Bickley  attended  as  Counsel  for  the  Commission;  Mr. 
T.  Stefanik,  as  Counsel  for  Inglis  Ltd.  and  Nick  Vuk;  and  Mr.  P.  Cavalluzzo, 
as  Counsel  for  the  union.  Mr.  Tarn  attended  and  was  unrepresented.  A  Cantonese 
interpreter  was  present  on  each  of  these  dates,  translating  the  entire 
proceedings  for  Mr.  Tarn. 
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EVIDENCE 


The  Board  heard  evidence  under  oath  from  six  witnesses  -  Diane  Rupert,  Harold 
Gale,  John  Tarn,  Nick  Vuk,  Myrna  Teskey  and  Glenn  Pattinson.  Mr.  Gale's  tes- 
timony addressed  the  preliminary  motion  only.  Twenty-  two  exhibits  were  filed 
and  are  addressed,   as  necessary,   in  the  reasons  given  below. 

NATURE  OF  THE  CASE 

In  his  complaint  filed  with  the  Commission  in  November,  1985,  Mr.  Tarn  alleged 
that  as  a  "sixty-one  year  old  man  who  has  a  strained  back",  his  right  to  equal 
treatment  with  respect  to  employment  was  infringed  by  Inglis  Ltd. ,  his 
employer,  and  by  Nick  Vuk,  his  foreman,  in  contravention  of  section  4(1)  and  8 
of  the  Human  Rights  Code,  1981.  He  alleged  that  there  had  been  "unequal  dis- 
tribution of  the  labour",  with  a  "young  co-worker  [being]  given  less  and 
lighter  duties"  and  that  when  he  complained  to  Mr.  Vuk,  he  "refused  to  do  any- 
thing about  the  matter".  He  alleged  that  on  March  11,  1983,  he  strained  his 
back  "on  the  job... a  result  of  [his]  being  overworked"  and  was  advised  by  his 
doctor  to  arrange  light  duties  with  Inglis  Ltd.  He  said  that  his  employer 
"could  not  accommodate"  him  and  he  was  placed  on  sick  leave  on  March  18,  1983. 
Later,  he  said,  Inglis  Ltd.  told  him  to  take  early  retirement  and  gave  him 
documents  necessary  to  collect  unemployment  insurance.     He  said  he  repeatedly 


2 


contacted  Inglis  Ltd.  for  work  but  was  not  called  back.  He  believed  there 
were  "available  jobs"  but  Inglis  Ltd.  was  "refusing  to  hire  [him]  because  of 
[his]   age  and  [his]  handicap." 

The  issue  is  whether  Mr.  Tain's  right  to  equal  treatment  in  employment  has  been 
infringed  on  the  basis  of  age  and  handicap. 

REASONS 

1.      Substance  of  Mr.   Tarn's  Complaint  under  the  Code 

At  the  hearing  on  May  11,   1993,  Mr.  Tarn  raised  another  ground  of  unlawful  dis- 
crimination   in    employment.        He    alleged    that    Inglis    Ltd.     and    the  union 
generally    paid    little    attention    to    complaints    made    by    workers    who  were 
"coloured".      He  made  a  specific  allegation  against  a  named  union  representa- 
tive  stating  he  had  been  told  by  this  person  to .  "go  get  a  job  in  Chinatown". 
The  Commission  advised  the  Board  that  this  did  not  form  part  of  Mr.   Tarn's  com- 
plaint and  that  it  did  not  intend  to  seek  an  order  to  add  the  person  named  as 
a  respondent.     The  union  called  the  union  representative  named  who  refuted  the 
statement.     Witnesses  for  the  union  and  Inglis  Ltd.   denied  this  representative 
was  present  at  any  of  the  discussions  between  Mr.   Tam,   Inglis  Ltd.   and/or  the 
union.      In  the  circumstances,   the  Board  makes  no  determination  under  the  Code 
with  respect  to  this  allegation. 
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For  reasons  set  out  below,  the  Board  had  difficulty  with  Mr.  Tarn's  credibility 
on  critical  matters  relating  to  the  substance  of  his  human  right3  complaint  in 
1985.  On  the  last  day  of  the  hearings,  the  Commission  advised  the  Board  that 
after  reviewing  the  evidence  presented,  it  decided  to  withdraw  the  complaint 
with  respect  to  Nick  Vuk  and  would  not  make  any  submissions  with  respect  to 
the  remaining  respondents  and  Mr.  Tarn's  allegation  of  discrimination  by  them 
on  the  basis  of  age. 

The  Board  heard  submissions  from  the  Commission,    Inglis  "Ltd.    and  the  union  as 
to  the  alleged  discrimination  in  employment   "because  of  handicap" .      The  Com- 
mission alleged  that  even  though  there  was  no  statutory  duty  to  accommodate 
workers  short  of  undue  hardship,    at  the  time  of  the  events   in  1983  and  1985, 
there   was    an   implicit   duty   as    set   out   by   the   Supreme   Court   of   Canada  in 
O'Malley  v.    Simpsons-Sears  Limited,    7   C.H.R.R.    D/3102,    dated  December  17, 
1985.     Counsel  for  the  Commission  reviewed  the  subsequent  case  law  and  sub- 
mitted that  both  Inglis  Ltd.   and  the  union     could  have  done  more  to  accom- 
modate the  worker's  handicap.     The  Commission  described  the  handicap  as  an  on- 
going lumbar  strain  "caused  by  an  accumulation  of  physical  stress"  due  to  the 
"physical   demands   of   the    job   over   time".       The   Commission   sought  general 
damages   of   $2500,    special  damages  of  two  years'   wages   for  the  period  1985- 
1989,   together  with  prejudgment  and  post judgment  interest. 

2.     Aasesament  of  Evidence  Presented 
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a.   Events  leading  to  Mr.   Tarn' 3  employment  with  Inglis  Ltd. 

Mr.  Tarn  began  employment  with  Canadian  Admiral  Corporation  in  1974  as  a  stock 
room  receiver.  He  was  then  approximately  50  years  old.  He  said  that  prior  to 
this,   he  had  his  own  business  and  worked  for  others  in  construction. 

Canadian  Admiral  Corporation  went  bankrupt  in  1981.      Mr.    Tam  was   laid  off, 
along  with  several  hundred  other  employees.     At  this  time,   he  was  a  "stores 
helper",   a  606  classification  under  the  governing  collective  agreement.  His 
job  was  to  bring  supplies  from  the  storeroom  to  the  production  lines. 

In  or  about  1982,  Inglis  Ltd.  bought  the  assets  of  Canadian  Admiral  Corpora- 
tion and  negotiated  a  new  collective  agreement  with  the  union  on  March  19, 
1982.  Mr.  Vuk,  a  former  employee  of  Canadian  Admiral  Corporation,  was  in 
"charge  of  start-up  operations  for  Inglis  Ltd.  From  recall  lists  of  the  600- 
700  former  employees  of  Canadian  Admiral  Corporation,  Mr.  Vuk  called  about  150 
people  back  to  work. 

Mr.  Vuk  said  that  the  initial  production  for  Inglis  Ltd.  was  small  and  in- 
volved a  number  of  new  products.  Because  the  plant  operations  had  been  sig- 
nificantly reduced  (from  four  lines  to  two),  not  all  classifications/functions 
set  out  in  the  collective  agreement  were  reguired,  such  as  Mr.  Tarn's  prior 
classification  as  Stores  Helper,  606.  Mr  Vuk  said  that  the  union  had  granted 
Inglis  Ltd.  an  "easement"  -  temporary  permission  to  not  follow  strictly  the 
seniority  provisions  of  the  collective  agreement. 
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Mr.  Tam  was  called  back,  over  others  in  the  classification  based  on  his 
seniority,  to  a  "Heavy  Production"  line  position.  This  501  classification 
called  for  more  physical  exertion  than  the  job  he  had  in  the  606  classifica- 
tion. A  "Light  Production"  line  position  -  201  -  was  not  available  for  Mr. 
Tam  in  1982,  Mr.  Vuk  said,  because  there  were  persons  with  greater  seniority 
than  Mr.  Tam  waiting  for  a  call-back  to  this  position.  Mr.  Vuk  testified  that 
while  some  who  were  called  back  were  not  happy  with  their  reclassification, 
the  times  were  such  that  most  were  happy  to  return  to  a  job. 


b.     Mr.   Tarn's  work  duties  with  Inqlis  Ltd. 

Some  particulars  of  the  501  production  line  job,  performed  by  Mr.  Tam  from 
May,  1982  to  March,  1983,  are  necessary  to  an  understanding  of  Mr.  Tarn's  com- 
plaint. 

The  501  -  Heavy  Production  line  was  a  basic  refrigerator  assembly  line.  An 
empty  cabinet  was  placed  on  a  roller  conveyer  and  pushed  along  through  various 
workstations  as  the  cabinet  shell  was  outfitted  with  the  requisite  parts.  Mr. 
Vuk  stated  that  the  assembly  duties  became  increasingly  difficult  as  the 
cabinet  moved  down  the  line.  He  said  that  he  placed  Mr.  Tam  near  the  front  of 
the  line  because  he  thought  he  would  have  difficulty  keeping  up  to  the  produc- 
tion speed  further  down  the  line. 
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Mr.  Tarn's  job  as  second  on  the  501  line  was  to  seal  the  corners  of  the  cabinet 
shell,  using  a  gun  connected  to  a  drum  filled  with  sealer.  He  then  put  putty 
into  specific  areas  and  attached  a  rubber  grommet  with  hoses,  called  a  har- 
ness, and  taped  the  hoses  in  place.  He  would  then  push  the  cabinet  on  the 
rollers  to  the  next  person  in  the  line. 

Mr.  Vuk  said  that  in  1982,  everyone  on  the  501  line  was  slower  than  usual  be- 
cause the  product  line  was  new.  He  said  this  was  to  be  expected  as  part  of  a 
learning  curve,  and  to  address  this,  he  would  temporarily  assign  additional 
workers  to  the  various  workers  on  the  line.  He  anticipated  this  line  to  func- 
tion with  about  40  workers.  This  number  included  both  the  501  production 
workers  and  "repair  and  spare"  workers,  classified  as  502.  He  said  that  he 
would  have  to  justify  to  management  any  additional  workers  assigned  to  the 
line  as  being  necessary  at  a  given  time  to  maintain  production  levels.  These 
temporary  workers  he  called  "helpers  or  extras"  and  he  generally  limited  their 
number  to  10%  of  the  workers  on  a  particular  line.  However,  in  the  learning 
period,  this  number  could  increase  to  as  high  as  20%. 

It  was  not  disputed  that  production  in  May  1982  was  about  60  cabinets  a  day. 
This  then  increased  to  80  in  or  about  the  fall  of  1982.  On  March  1,  1983, 
production  increased  to  120  cabinets  a  day. 


7 


Mr.  Vuk  testified  that  Mr.  Tarn's  duties  as  second  in  the  501  line  were  ex- 
pected to  be  done  by  one  person.  Although  extras  and  helpers  were  on  occasion 
assigned  to  that  worker,  the  position  was  a  one-person  position  in  May  1982, 
in  March,  1983  when  production  doubled,  and  remained  so  until  the  closure  of 
the  plant  in  November,  1991. 

Mr.  Tarn's  understanding  of  his  job  was  that  it  was  a  job  only  capable  of  being 
done  by  two  people.  He  acknowledged  he  had  been  given  helpers  but  said  they 
were  like  supervisors  and  did  only  the  light  work.  He  felt  any  division  of 
the  work  would  be  unfair  unless  it  was  50/50.  Mr.  Tarn  was  most  adamant  on 
this  point  throughout  his  testimony. 

c.     Complaint  in  March,   1983  to  Inqlis  Ltd.   and  the  Union 

Mr.  Tarn  complained  to  Maria  Garofalo,  his  Union  Steward,  in  March,  1983,  when 
the  plant's  production  went  from  80  to  120  cabinets  a  day.  He  said  that  she 
spoke  with  Mr.  Vuk  and  reported  back  to  him  that  "nothing  could  be  done  about 
it" . 

Mr.  Tarn  implied  in  his  testimony  that  Mr.  Vuk  at  no  time  spoke  to  him  about 
the  problems  he  was  having  with  the  501  position.  When  asked  about  this  on  a 
couple  of  occasions,  Mr.  Tarn  avoided  any  direct  reply.  Mr.  Tarn  said  that  ac- 
tually the  job  duties  themselves  were  not  too  difficult,  it  was  the  production 
demands  which  were  difficult.  He  felt  he  could  do  the  job  on  the  501  line  if 
the  duties  were  "  divided  fairly"  between  himself  and  another  worker. 
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Mr.  Vuk  said  he  recalled  being  approached  by  Ms.  Garofalo  around  the  time 
production  doubled,  and  she  told  h  iro  that  Mr.  Tarn  wanted  a  different  job  on 
the  line.  He  recalled  that  the  reason  given  was  that  the  production  demands 
were  too  much  for  a  man  of  Mr.  Tarn's  age.  Mr.  Vuk  said  that  he  spoke  with  Mr. 
Vuk  later  and  walked  down  the  501  and  201  lines  with  Mr.  Tarn,  asking  him  to 
point  out  a  job  he  felt  he  could  do.  Mr.  Vuk  said  that  Mr.  Tarn  never  said  he 
could  do  any  particular  position  but  would  say  generally  about  201  jobs  that 
he  "could  do  that".  In  Mr.  Vuk's  opinion,  there  were  no  501  jobs  lighter  than 
the  one  Mr.  Tarn  was  already  doing.  He  also  said  that  he  could  not  let  Mr.  Tarn 
have  a  201  job  because  the  employees  then  on  that  line  had  higher  seniority 
than  Mr.  Tam  and  there  was  a  recall  list  of  former  201  employees  with  persons 
with  greater  seniority  than  Mr.  Tam. 

Mr.  Tam  said  he  told  Mr.  Vuk  he  could  do  any  kind  of  job  as  long  as  it  did  not 
affect  his  lower  back.  Asked  whether  such  jobs  existed  in  the  plant,  Mr.  Tam 
said  there  were  jobs  such  as  sweeping,  cleaning  toilets,  collecting  paper 
boxes,  etc.  that  he  could  do.  Ms.  Rupert  testified  that  these  jobs  were  all 
held  by  employees  with  greater  seniority  than  Mr.  Tam. 

None  of  the  seniority  lists  or  the  recall  lists  were  before  the  Board.  The 
Board  was  advised  that  these  lists  were  constantly  changed  and  updated  and 
were  not  preserved  when  the  plant  was  closed  in  1991.  The  Board  is  generally 
satisfied  with  the  testimony  of  Mr.  Vuk,  Ms.  Rupert,  the  long-time  union 
president,   and  Ms.  Teskey,   head  of  personnel,   regarding  the  state  of  these 
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lists  at  the  time.  Both  Ms.  Rupert  and  Mr.  Vuk  were  employed  at  the  plant  for 
long  periods  and  given  their  positions  would  have  a  fair  recollection  of  jobs 
and  classifications  and  the  people  who  filled  them  or  those  on  the  recall 
lists  who  were  still  waiting  for  positions  to  come  open  in  the  plant. 

Ms.  Rupert  said  that  she  recalled  being  approached  by  Ms.  Garofalo  about  Mr. 
Tarn's  concerns  about  the  increased  production  demands  in  March.,  1983.  It  was 
her  recollection  that  Mr.  Tarn  implied  the  requirements  of  the  501  job  were  too 
much  for  a  man  of  his  age.  She  said  she  was  advised  through  the  steward  that 
Mr.  Vuk  had  said  that  there  were  no  other  positions  available  for  Mr.  Tarn. 

In  the  context  of  this  human  rights  complaint,  it  is  important  to  note  that  at 
this  time  in  March  1983,  no  mention  was  made  of  a  physical  handicap  specific 
to  Mr.  Tarn.  His  own  testimony  was  that  at  the  time  he  felt  that  he  could  do 
the  work  but  the  work  was  unfairly  divided. 

c.     Events  of  March  11,  1983 

In  his  testimony,  Mr.  Tarn  could  not  recall  anything  specific  happening  on  this 
day  except  that  he  was  very  busy  with  120  cabinets  on  the  line.  He  was  shown 
his  1985  complaint  to  refresh  his  memory  and  recalled  feeling  pain  in  his 
lower  back  on  that  day.      He  said  that  he  saw  his  family  doctor,    Dr.    Chin,  a 
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few  days  later.  After  telling  Dr.  Chin  about  his  work,  he  said  Dr.  Chin  told 
him  that  he  had  strained  his  back  at  work  and  gave  Mr.  Tam  painkillers  and  a 
letter  to  take  to  his  employer  which  stated,   in  its  entirety: 

Mr.  Tam  has  been  experiencing  lower  back  strain.     He  will 
require  lighter  duties  and  should  avoid  moving  heavy 
loads  or  excessive  bending. 

Mr.  Tam  took  this  letter  in  to  Ms.  Teskey  of  the  personnel  department  of  In- 
glis  Ltd.  Mr.  Tam  said  that  he  was  advised  by  Ms.  Teskey  that  no  light  work 
was  available  and  that  she  suggested  he  take  sick  leave  under  the  company's 
insurance  plan.  He  said  that  he  spoke  with  the  union  president,  Ms.  Rupert, 
who  told  him  he  would  get  his  job  back  after  the  26  weeks  of  sick  leave  avail- 
able under  the  policy.  The  employer's  copy  of  this  letter  -was  entered  as  an 
exhibit  with  a  handwritten  notation  by  Ms.  Teskey  on  the  bottom  recording  a 
telephone  call  from  her  to  Dr.  Chin  on  March  16,  1983.     This  note  stated: 

P/C  with  Dr.  Chin: 

Mr.   Tam  also  has  a  hernia  (Right  or  Left?)   side.     The  above 
condition  is  not  temporary.     Mr.  Tam  will  have  (sic)  con- 
tinue to  have  problems  if  he  continues  with  the  motions  in 
volved  in  performing  these  positions. 
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In  a  letter  to  the  Commission,  dated  May  3,  1993,  Dr.  Chin  advised  that  Mr. 
Tam  was  his  patient  since  June,  1981  and  "  has  a  history  of  chronic  lumbar 
strain,  duodenal  ulcer,  a  left  inguinal  hernia,  allergic  rhinitis  and  a 
cholecystectomy  in  1981".  He  said  that  Mr.  Tam  was  seen  on  March  15,  1983 
"with  regards  to  back  pain"  which  Mr.  Tam  stated-  was  "due  to  the  type  of  work 
he  was  in  particularly  with  moving  heavy  appliances  at  Inglis".  Dr.  Chin  said 
he  advised  Mr.  Tam  to  return  to  work  in  May,  1983.  When  Mr.  Tam  "still  had 
lower  back  pain"  when  seen  on  May  9,  1983,  Dr.  Chin  advised  him  to  "rest  fur- 
ther and  consider  modified  duties". 

There  is  no  other  medical  evidence  regarding  the  nature  of  the  handicap  in 
March,  1983. 

Mr.  Tam  was  asked  at  the  hearing  whether  he  was  aware  of  workers'  compensation 
benefits.  He  said  he  had  "heard  about  it".  Asked  why  he  did  not  make  a  claim 
for  a  work-related  disability  in  1983,  he  implied  he  was  given  "no  choice"  be- 
cause Inglis  Ltd.  put  him  on  sick  leave.  He  also  said  that  it  was  really  not 
necessary  to  get  compensation  benefits  because  he  was  told  by  the  union  and/or 
the  employer  that  he  could  have  26  weeks  and  then  have  his  job  back. 

Dr.   Chin  in  his  May,   1993  letter  states  quite  clearly: 

I  remember  that  the  patient  was  not  keen  to  go  on 
Workmans   (sic)  Compensation  at  the  time  and  had 
continued  to  be  on  sick  benefits.       Mr.   Tam  did 
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state  to  me  that  he  felt  that  due  to  his  age  and 
back  strain  that  he  was  not  given  consideration 
to  do  lighter  duties  when  there  were  younger  workers 
at  his  plant  doing  lighter  work.     I  had  advised  him 
to  consider  returning  to  work  in  September  1983. 

Mr.  Tarn  was  not  seen  for  back  pain  by  Dr.  Chin,  after  June  28,  1983,  until 
June  14,  1984.  After  that,  he  was  seen  by  Dr.  Chin  on  at  least  two  other  oc- 
casions for  back  pain  and  lumbar  strain.  In  1993,  Dr.  Chin  summarized:  "Mr. 
Tam  is  a  69  year  old  gentleman  who  has  persisting  lumbar  strain  which  began 
approximately  March  1983." 

d.     Mr.   Tarn's  grievance  in  October,  1983 

"On  October  18,  1983,  Mr.  Tam  filed  grievance  #21-83  for  "unjust  treatment", 
which  set  out  his  grievance  as  follows: 

I  protest  the  company  for  not  taking  me  back  to  work 
after  being  off  sick.     My  doctor  and  I  both  feel  I  am 
capable  of  performing  a  eight  hour  job. 

He  requested  "all  monies  and  benefits  lost  and  to  be  recalled  right  away  to  my 
job"  . 
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A  meeting  was  held  the  same  day.  Mr.  Tarn  said  that  Ms.  Rupert,  Mr.  Vuk  and 
Mr.  Glenn  Pattinson,  national  president  of  the  Union,  were  present  at  this 
meeting.  Mr.  Pattinson  testified  that  he  was  not  present  and  Ms.  Rupert  and 
Mr.  Vuk  confirmed  this,  saying  that  as  President  of  the  national  union,  he 
would  not  be  involved  at  this  level  of  the  grievance  procedure.  The  Board  ac- 
cepts that  a  meeting  was  held  on  October  18,  1983  to  discuss  the  grievance 
which  was  attended,  perhaps  at  various  times,  by  Ms.  Teskey,  Mr.  Tarn,  Ms. 
Rupert  and  Ms.  Helen  Mclntyre,  the  Zone  Steward  for  the  union. 

Ms.  Teskey's  handwritten  notes  summarizing  the  results  of  the  meeting,  written 
on  the  employer's  copy  of  the  grievance,  stated: 

Note:  went  off  with  back  problem  - 

had  difficulty  doing  his  501  job 

[I]   requested  Union  to  consider  a  201  position. 

This  put  John  20th  in  line  to  come  back  to  work: 

with  present  lay-off  pending,  that  might  be  never. 

Hence  the  above  Grievance. 

Ms.  Teskey  said  that  in  October,  1983,  the  company  was  about  to  lay-off 
"significant"  numbers  of  employees,  resulting  in  employees  with  more  seniority 
to  Mr.  Tarn  being  added  to  the  201  recall  list,  pushing  his  position  further 
down  on  the  list.  Ms.  Teskey  also  recalled  that  someone  had  asked  Dr.  Nichol- 
son, the  company  doctor,  to  call  Dr.  Chin  but  the  reason  for  this  and  the 
result  were  not  recalled.      She  said  that  Mr.   Tam  seemed  content  with  the  dis- 
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position  of  his  grievance.  A  record  of  employment  was  issued,  she  said,  to 
allow  Mr.  Tam  to  collect  unemployment  insurance  since  he  had  exhausted  his 
benefits  under  the  company's  sickness  and  accident  insurance  plan. 

Ms.  Rupert  felt  the  disposition  of  Mr.  Tarn's  grievance  was  in  his  favour. 
She  understood  Mr.  Tam  to  have  a  doctor's  note  saying  he  was  not  able  to 
return  to  his  501  job  and  that  Mr.  -Tarn's  grievance  was  that  he  wanted  to 
return  to  work  but  not  to  the  501  job.  She  recalled  that  Mr.  Tam  was  content 
to  be  on  the  recall  list  for  201  jobs,  especially  since  he  was  allowed  to  take 
a  position  on  that  list  according  to  his  year  of  seniority. 

Mr.  Tarn's  recollection  was  vague  regarding  this  meeting,  except  for  the 
remarks  he  attributed  to  Mr.   Pattinson  regarding  his  race. 

The  Board  accepts  the  recollections  of  Ms.  Teskey  and  Ms.  Rupert  as  more  prob- 
ably reflecting  the  outcome  of  this  grievance,    although  the  precise  focus  of 
the  grievance  discussions  prior  to  the  resolution  remains  unclear.     Had  Mr. 
Tam  indeed  been  unhappy  with  the  resolution  at  the  time,    avenues  were  open  to 
him  to  express  that  dissatisfaction  through  the  union's  grievance  process. 
The  Board  cannot  conclude,    from  the  evidence  heard,   that  in  October,    1983  Mr. 
Tam  wanted  the  501  job  and  was  refused.     There  was  nothing  from  the  witnesses' 
testimony  to  support  this.     Mr.   Tam  clearly  wanted  a  job  but  not  the  one  he 
formerly  had  on  the  501  line,   a  job  that  he  felt  was  feasible  only  if  it  were 
changed  to  a  two-person  job,   with  equal  division  of  the  work.      It   is  indeed 
likely  the  case  that  Mr.   Tam  hoped  that  a  201  job  would  become  open  and  was 
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content  to  receive  unemployment  benefits  while  waiting.  His  complaint  states 
.that  he  contacted  the  company  several  times  in  the  next  several  months  to 
determine  if  there  was  any  available  job  for  him. 

e.     Mr.   Tarn's  termination  of  employment  on  March  14,  1985 

The  Board  attempted  unsuccessfully  to  clarify  with  the  parties  their  under- 
standing of  Mr.    Tarn's  employment  status  as  a  result  of  the  grievance  discus- 
sion on  October  18,    1983.     Although  it  seemed  to  be  a  layoff,   given  the  is- 
suance of  a  Record  of  Employment   for  unemployment   insurance  purposes  and  the 
placement  on  a  recall   list,   the  company  appeared  to  treat   it  as  an  ongoing 
"medical    leave"   under   article   19.03   of   the   collective   agreement   until  an 
Employee  Change  Notice  of  March  6,    1985.      While  his  contact  with  the  company 
regarding  available  work  appeared  to  end  in  1984,    Mr.    Tarn  contacted  the  com- 
"pany  in  1985  to  find  out  about  his  status  and  learned  from  Ms.  Teskey  that  his 
employment  had  been  terminated.       He  recalled  this  contact  being  a  few  days 
before  he  went  to  the  Commission. 

The  Employee  Change  Notice,  signed  by  Ms.  Teskey  on  March  6,  1985,  gave  an  ef- 
fective date  of  March  14,  1985,  with  dismissal  as  a  result  of  "over  2  yrs  ab- 
sence on  medical  leave".  The  last  date  on  the  job  was  stated  to  be  February 
12,  1983,  apparently  an  error  as  all  agreed  Mr.  Tarn  was  working  until  mid- 
March,  1983. 
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Ms.  Teskey  said  that  the  usual  procedure  was  to  leave  a  copy  of  the  notice  in 
the  union's  mail  folder  but  could  not  say  for  sure  that  this  had  been  done  in 
this  case. 

The  Board  heard  submissions  from  the  parties  as  to  the  correct  interpretation 
of  the  collective  agreement  provisions  regarding  medical  leave  and  lay-offs 
for  over  two  years.  It  is  sufficient  to  say  that  the  union  disputes  having 
received  timely  notice  of  the  termination,  as  does  Mr.  Tarn.  The  union  states 
that  if  it  had  been  contacted  by  Mr.  Tarn  to  grieve  the  termination,  it  would 
have  done  so.  It  took  no  action,  however,  when  contacted  by  the  Commission  in 
1987  for  a  fact-finding  meeting. 

Mr.  Tarn  said  he  did  not  grieve  the  termination  because  he  did  not  know  "how 
many  times  [he]  could  make  a  protest  against  the  company." 

The  complaint  filed  with  the  Commission  in  1985  does  not  make  clear  that  his 
employment  was  terminated.  It  states  that  he  repeatedly  contacted  Inglis  Ltd. 
"to  determine  whether  there  was  any  available  job"  between  October  1983  and 
June  1984.     Nothing  is  said  about  the  period  after  June  1984. 

The  mandate  of  the  Board  is  not  to  determine  whether  Mr.  Tam  was  wrongfully 
dismissed  or  whether  the  employer  violated  the  terms  of  the  collective  agree- 
ment. These  and  other  factors  regarding  the  employment  relationship,  if  es- 
tablished on  a  balance  of  probabilities,   are  relevant  to  the  extent  that  they 
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address  the  issue  before  the  Board  -  were  Mr.  Tarn's  rights  under  the  Code  in- 
fringed? 

2.   Was  there  discrimination  based  on  age? 

Under  s.  4(1)  of  the  Human  Rights  Code,  1981,  as  amended  by  1984,  chapter  58, 
s.  39,  every  person  has  a  right  to  equal  treatment  with  respect  to  employment 
"without  discrimination  because  of  ...age..."  Under  s.  4(2),  every  person  who 
is  an  employee  has  a  right  to  freedom  from  harassment  in  the  workplace  by  the 
employer  or  agent  of  the  employer  or  by  another  employee  because  of 
...age...".  Age  is  defined  to  mean  more  than  eighteen  but  less  than  sixty 
five  years. 

The  witnesses  for  the  union  and  Inglis  Ltd.  said  that  Mr.  Tarn  was  the  one  who 
"said,  or  implied,  that  he  was  too  old  to  do  the  501  job.  Mr.  Tarn  testified 
that  he  never  told  anyone  he  was  too  old  to  do  the  501  job.  He  said  that  when 
he  went  to  the  Commission,  he  was  asked  his  age  and  that  they  (the  Commission) 
probably  felt  because  he  was  injured,  he  did  not  get  a  job  because  he  was  too 
old.  Asked  at  the  hearing  if  he  felt  it  was  because  he  was  too  old,  he  said: 
"Well,  of  course,  I  was  injured  and  at  my  age,  of  course,  there  is  a  relation- 
ship there. " 

The  Commission  felt  it  could  not  make  its  case  for  discrimination  on  the  basis 
of  age  after  the  evidence  presented  at  the  hearing. 
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The  Board  agrees  and  finds  that  the  Commission  has  not  established  discrimina- 
tion or  harassment  on  the  basis  of  age  by  Inglis  Ltd. ,  the  union  or  Mr.  Vuk. 
The  Board  cannot  conclude  that  Mr.  Tarn's  right  to  equal  treatment  in  employ- 
ment was  infringed  by  Inglis  Ltd.  or  the  union  on  the  basis  of  age. 

Mr.  Tarn's  seniority  in  terms  of  his  date  of  birth  was  not  matched  by  his 
workplace  seniority.  He  started  with  the  company  late  in  life,  at  age  50,  and 
in  1983,  he  had  9  years  workplace  seniority.  Mr.  Tam  felt  very  strongly  that 
it  was  unfair  for  persons  younger  than  him  to  have  lighter  jobs.  Though  he  ac- 
knowledged he  understood  the  idea  of  workers  having  more  or  less  seniority  in 
the  workplace,  on  a  practical  level,  he  still  resented  younger  persons,  be- 
cause of  their  classifications  and  seniority,  acting  "like  supervisors. .. and 
doing  only  the  light  work"  when  he,  an  older  person,  was  expected  to  do 
heavier  work. 

The  Board  accepts  the  testimony  of  Mr.  Vuk  and  Ms.  Rupert  that  there  were  many 
other  employees  with  greater  seniority  rights  to  positions  with  lighter  duties 
under  the  collective  agreement. 

There  is  no  evidence  even  from  Mr.   Tam  to  support  a  finding  of  discrimination 
on  the  basis  of  age. 

3.     Was  Mr.   Tam  discriminated  against  on  the  basis  of  handicap? 
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Under  s.  4(1),  every  person  has  a  "right  to  equal  treatment  in  employment 
without  discrimination  because  of ...  handicap" ,  and  by  s .  4(2)  the  right  to 
freedom  from  harassment  because  of  handicap. 

By  s.  9(b),  "because  of  handicap"  is  exhaustively  defined  to  mean  "for  the 
reason  that  the  person  has  or  has  had,  or  is  believed  to  have  or  have  had": 

(i)   any  degree  of  physical  disability,  infirmity 
malformation  or  disfigurement  that  is  caused  by 
bodily  injury,  birth  defect  or  illness  and, 
without  limiting  the  generality  of  the  foregoing, 
including  diabetes  mellitus,  epilepsy,  any  degree 
of  paralysis,   amputation,   lack  of  physical 
co-ordination,  blindness  or  visual  impediment, 
deafness  or  hearing  impediment,  muteness  or  speech 
impediment,  or  physical  relance  on  a  dog  guide  or 
on  a  wheelchair  or  other  remedial  appliance  or  device, 

(ii)  a  condition  of  mental  retardation  or  impairment, 

(iii)  a  learning  disability,  or  a  dysfunction  in  one 
or  more  of  the  processes  involved  in  understanding  or 
using  symbols  or  spoken  language, 

(iv)  a  mental  disorder,  or 
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(v)  an  injury  for  which  benefits  were  claimed  or  received 
under  the  Workers'   Compensation  Act; 

Mr.  Tarn  alleges  a  work-related  disability,  and  the  Code  deals  specifically 
with  such  situations  in  stating  that  discrimination  because  of  handicap  means 
"for  the  reason  that  the  person  has  or  has  had,  or  is  believed  to  have  or  have 
had... an  injury  or  disability  for  which  benefits  were  claimed  or  received  un- 
der the  Workers'  Compensation  Act."   (emphasis  added). 

On  the  evidence  before  the  Board,  no  claim  was  made  or  benefits  received  under 
the  Workers'  Compensation  Act  and  no  argument  was  put  forward  that  Mr.  Tarn's 
handicap  came  within  section  9  (b)  (v). 

The  Commission  relies  on  the  reference  in  s.  9(b) (i)  to  "any  degree  of  physi- 
cal disability ...  that  is  caused  by  bodily  injury..."  as  bringing  Mr.  Tarn 
within  the  definition  of  handicap.  The  physical  disability  was  submitted  to  be 
a  lower  back  strain  and  the  bodily  injury  as  an  accumulation  of  physical 
stress  due  to  the  physical  demands  of  the  job  over  time. 
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In  the  case  of  Bieleckv  v.  Young  MacNamara  (Ont.  Bd .  of  Inq.  December  15, 
,1992 ) ,  a  woman  with  breast  hypertrophy  causing  constant  pain  was  found  to 
have  a  "degree  of  physical  disability ...  that  is  caused  by...  birth  defect". 
The  Board  in  the  case  stated:  "I  do  not  read  the  Code  as  requiring  that,  for 
a  condition  to  amount  to  a  disability,   one  need  be  absolutely  incapacitated." 

In  Belliveau  v.  Steel  Co.  of  Canada  (1988)  9  C.H.R.R.  D/5250  (Ont.  Bd.  of 
Inq. ) ,  a  labourer  injured  twice  on  the  job  was  cleared  by  his  family  doctor  to 
return  to  work  but  was  prevented  from  doing  so  by  the  employer  who  considered 
him  "incapable  of  performing  the  essential  duties  or  requirements  because  of 
his  handicap."  The  section  9  definition  is  not  discussed  by  the  Board  in  that 
case  but  it  was  found  that  Mr.  Belliveau  had  "a  physical  handicap  and  was  not 
allowed  to  return  to  work  because  of  this  handicap. "  Discussion  f ocussed  on 
section  16(1) (b)  which  provided  there  was  no  discrimination  if  an  employee  is 
"incapable  of  performing  the  essential  duties  of  his  job  because  of  his  hand- 
icap. 

In  Ghosh  v.  Domglas  Inc.  (Ont.  Bd.  of  Inq.  June  5,  1992),  a  work-related  in- 
jury left  the  complainant  with  "a  degree  of  physical  disability  and  a  marked 
limp",  which  the  Board  found  to  be  "clearly  a  handicap  within  the  meaning  of 
section  9(1) (b)"  of  the  Code.  The  particulars  of  the  condition  referred  to  or 
the  particulars  of  the  Code  definition  were  not  discussed.  The  complainant 
was  awarded  damages  on  the  basis  of  "a  poisoned  workplace  environment",  and 
the  denial  of  a  promotion  and  a  salary  increase  because  of  his  handicap. 
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In  this  case,  the  evidence  of  a  medical  condition  or  disability  is  minimal. 
The  Commission  submitted  that  Dr.  Chin's  letter  in  March,  1983  referring  to 
low  back  strain  was  evidence  of  a  handicap  within  section  9(b) (i)  of  the  Code 
-  any  degree  of  physical  disability  caused  by  bodily  injury.  Other  than  this 
very  brief  letter,  the  Board  had  Dr.  Chin's  letter  to  the  Commission  in  1993 
referred  to  earlier.  The  Board  notes  that  ia  this  letter,  Dr.  Chin  advises 
that  Mr.  Tarn  was  cleared  to  return  to  work  first  in  May,  1983,  and  again  in 
September,  1983.  Nothing  was  said  at  these  times  about  the  need  for  modified 
duties  for  Mr.  Tarn  because  of  a  back  strain. 

On  the  information  put  before  it,   the  Board  cannot  conclude  that  a  handicap, 
as  contemplated  by  the  Code  definition,    existed  at  the  relevant  times.  What 
began  as  a  complaint  by  Mr.   Tam  regarding  the  increased  production   (a  com- 
plaint not  based  qj?  any  physical  disability  from  the  evidence),  evolved  into  a 
"medical  lay-off  from  work  and  receipt  of  sickness  and  accident  benefits.  The 
evidence  suggests  that  the  back  strain  which  led  to  the  lay-off  in  March,  1983 
subsided.    Indeed,   Mr.   Tam  on  a  number  of  occasions  in  his  testimony  said  that 
he  was  able   to   do   his   501   job,    in  all   its   aspects,    even   after   his  lumbar 
strain.      His   concern  was     not  the  physical   job   functions   required  but  the 
production  demands.   Mr.    Tam  felt  the  job  should  have  been  done  by  two  people 
when  the  production  doubled  in  March,   1983,   not  on  the  basis  of  the  nature  of 
the  duties,   but  on  quantum  of  production.     His  concern  about  the  quantum  of 
production  was  rarely  stated  in  terms  of  his  lower  back  strain  and  frequently 
stated  in  terms  of  his  age  and  what  he  felt  was  an  unfair  division  of  labour. 
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Assuming  for  the  sake  only  of  further  discussion  that  Mr.  Tam  did  have  a  hand- 
icap as  defined  in  the  Code,  was  his  right  to  equal  treatment  infringed  on  the 
basis  of  this  by  either  the  union  or  the  employer?     While  the  grievance  filed 
in  October,    1983   suggested  the  employer  refused  to  take  Mr.    Tam  back,  the 
evidence  at  the  hearing  did  not  establish,  on  a  balance  of  probabilities,  that 
there  was  such  a  refusal.     Indeed,  the  evidence  at  the  hearing  suggested  that 
it  was  more  probable  that  it  was  Mr.  Tam  who  refused  to  return  to  his  501  job, 
preferring  a  return  to  a  less  physically  demanding  job   (such  as  he  had  before 
the  1981  closure  or  a  similar  classification)    not  on  the  basis  of  his  back 
strain  but  his  age.     The  Board  from  this  vantage  point  cannot  be  certain  that 
the  employer  or  the  union  did  all  that  they  might  have  done  to  assist  Mr.  Tam 
in  his  employment  preference  but  to  attract  a  remedy  under  the  Code,    a  right 
under  it  must  have  been  infringed. 

It  was  argued  by  the  Commission  that  it  was  not  clear  from  the  evidence 
whether  the  worker  was  terminated  pursuant  to  article  19.03  of  the  collective 
agreement  (dismissal  after  two  years  on  medical  leave)  or  article  7.13  (e) 
(after  two  years  on  layoff).  In  either  case,  the  collective  agreement 
provided  for  termination  after  absences  of  two  years  which  had  the  effect  of 
violating  the  Code,  it  was  argued,  as  it  resulted  in  the  exclusion  from  the 
workplace  of  persons  with  handicaps. 
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The  Board  is  aware  that  articles  of  a  collective  agreement  providing  for 
automatic  termination  of  employment  cannot  override  a  person's  rights  in 
employment  as  granted  under  the  Code  and  that  such  articles  can  have  an  ad- 
verse effect  which  constitutes  discrimination  on  the  basis  of  a  prohibited 
ground. 

In  this  case,  as  was  acknowledged  by  the  Commission,  the  precise  or  even  prob- 
able basis  for  the  termination  of  Mr.  Tarn's  employment  by  Inglis  Ltd.  in  1985 
was  unclear  from  the  facts  before  the  Board.  What  is  known  is  that  Mr.  Tarn 
resolved  a  grievance  in  October,  1983  by  agreeing  to  a  layoff,  receiving 
separation  papers  necessary  to  receive  unemployment  insurance,  and  accepting 
placement  on  the  201  recall  list.  The  Board  has  found  that  this  resolution  was 
not  in  contravention  of  the  Code  for  reasons  set  out  above. 

In  1982,  when  Mr.  Tain  was  recalled,  there  were  over  500  former  employees  who 
were  not.  Mr.  Tarn,  and  others  who  were  recalled  in  1982,  were  asked  to  perform 
duties  outside  their  classification.  As  the  production  demands  varied  over 
the  next  few  years,  further  layoffs  occurred.  The  result  was  that  the  recall 
lists  of  former  Canadian  Admiral  employees  were  not  exhausted  until  early 
1986,  according  to  Mr.  Vuk.  The  notice  citing  the  change  in  Mr.  Tarn's  employ- 
ment status  was  stated  to  be  effective  in  March,  1985.  Both  Mr.  Tam  and  the 
union  deny  being  aware  of  the  notice.  It  is  not  known  when  in  fact  Mr.  Tam 
was  removed  from  the  recall  lists.  The  Board  cannot  say  it  was  probable  that 
Mr.  Tam  would  have  been  recalled  to  a  201  job  had  this  notice  pursuant  to  the 
collective  agreement  not  been  created.  While  the  testimony  raised  the  question 
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that  this  notice  may  have  violated  the  collective  agreement,  this  is  not  for 
.this  Board  to  determine.  Unless  it  can  conclude  that  Mr.  Tarn's  dismissal 
amounted  to  a  violation  under  the  Code  on  the  basis  of  handicap,  directly  or 
indirectly,   it  is  not  for  this  Board  to  proffer  a  remedy. 

On  the  facts  of  this  case,  the  Board  cannot  conclude  that  it  was  the  effect  of 
collective  agreement  provisions  which  excluded  Mr.  Tam  from  the  workplace. 
The  employer  discharged  to  a  reasonable  degree  its  duty  to  explore  options  in 
1983.  Mr.  Tam  was  quite  clear  he  did  not  wish  to  return  to  the  501  job  unless 
it  was  divided  into  two  jobs.  The  Commission  did  not  establish  that  Inglis 
Ltd.  refused  to  allow  Mr.  Tam  to  return  to  his.  501  job  because  of  his  back 
complaints  nor  that  his  dismissal,  either  directly  or  indirectly  and  at 
whatever  time,  was  because  of  back  complaints. 

Although  Mr.  Tam  was  aware  of  workers'  compensation,  he  did  not  pursue  en- 
titlement under  The  Worker's  Compensation  Act  either  in  1983  or  to  date.  On 
the  evidence  presented,  the  decision  appears  to  have  been  Mr.  Tarn's  alone. 
Any  entitlement  under  that  legislation  must  be  addressed  elsewhere. 

Under  the  1981  Code,  s.  16(1) (b)  provided  that  a  right  is  not  infringed  "for 
the  reason  only. . (b)  that  the  person  is  incapable  of  performing  or  fulfilling 
the  essential  duties  or  requirements  attending  the  exercise  of  the  right  be- 
cause of  the  handicap. " 
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In  the  Board's  view,  this  section  is  not  applicable  in  this  case  as  the  Board 
has  not  made  a  finding  of  discrimination  "because  of  handicap"  on  the  facts. 
Since  no  such  finding  is  being  made,  it  is  not  necessary  for  the  Board  to  ad- 
dress the  submissions  of  counsel  regarding  defences  available  under  the  Code 
at  the  time,  the  extent  of  the  duty,  if  any,  to  accommodate  persons  with  a 
handicap  under  the  Code  at  the  time,   or  the  appropriate  remedy. 

In  summary,  the  Board  is  weighing  the  evidence  before  it  solely  from  a  human 
rights  perspective  and  in  doing  so,  cannot  conclude  that  Mr.  Tarn's  layoff  in 
March  1983  and  the  subsequent  events,  resulted  from  a  handicap  as  defined  or 
amounted  to  an  infringement  of  his  right  to  equal  treatment  on  the  basis  of 
handicap. 

ORDER 

The  complaint  is  dismissed. 

Dated  "kt  Toronto  this  13th  day  of  July  ,  1993. 


Ruth  Hart man 
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